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SPEECH. 


House  of  Representatives,  June  20,  1834. 

The  bill  regulating  the  deposits  of  the  money  of  the  United  States  in 
certain  local  banks  being  on  its  third  reading, 

Mr.  FOSTER  asked  the  indulgence  of  the  House  while  he  stated  briefly 
some  of  the  reasons  which  determined  him  in  the  vote  he  should  give  on  the 
bill  under  consideration.  He  had  very  much  desired,  at  an  earlier  period,  to 
have  presented  his  views  at  large  on  the  great  subject  with  which  this  bill 
was  connected;  but,  in  common  with  many  other  gentlemen,  he  had  been  cut 
oflT  by  that  unsparing  weapon,  the  previous  question.  Of  this  he  should  not 
now  complain;  he  had  no  doubt  that  those  by  whom  the  former  debates  bad 
been  arrested  had  very  good  reasons  for  the  course  they  pursued,  particularly 
those  who  had  been  allowed  a day  or  two  to  express  their  own  opinions;  and 
it  was  far  from  his  intention  either  to  deny  their  rights,  or  question  their 
liberality.  But,  as  he  had  thus  been  deprived  of  the  opportunity  of  justifying 
the  votes  he  had  been  called  on  to  give,  he  should  avail  himself  of  this 
occasion  to  do  so.  He  should  not,  however,  attempt  to  go  into  a general 
discussion  of  the  subject,  but  confine  himself  to  a few  prominent  points. 

Mr.  Foster  said  he  belonged  to  that  small  minority  in  the  House  who  had 
been  so  frequently  charged  with  inconsistency  in  maintaining  the  unconsti- 
tutionality of  the  Bank  charter,  and  yet  advocating  a restoration  of  the 
public  deposites  to  the  Bank — a measure  which,  it  is  alleged,  is  directly  cal- 
culated to  effect  a renewal  of  the  charter  of  that  institution. 

Mr.  F.  begged  leave  to  refer  the  House  to  the  votes  which  he  had  hereto- 
fore given,  as  the  best  evidence  of  the  sincerity  of  his  opinions  as  to  a 
recharter  of  the  Bank.  Two  years  ago  he  had  voted,  in  all  its  stages,  against 
the  bill  providing  for  the  recharter.  He  voted  for  the  resolution  reported  by 
the  Committee  of  Ways  and  Means,  during  the  present  session,  declaring 
that  the  Bank  ought  not  to  be  rechartered;  and  he  should  give  a similar  vote 
whenever  the  same  question  was  presented  to  him,  so  long  as  the  constitution 
remained  as  it  now  is.  He  denied  that  Congress  had  the  right  to  grant  such 
a charter;  and,  until  the  power  was  conferred  by  an  amendment  of  tbe  con- 
stitution, the  policy  or  expediency  of  such  an  institution  were  questions  into 
which  he  should  not  inquire.  And,  Mr.  F.  would  here  remark,  that  if  he 
could  persuade  himself  that  the  decided  majority  who  voted  for  the  resolu- 
tion declaring  that  the  Bank  ought  not  to  be  chartered  acted  on  the  same 
considerations  which  influenced  him,  he  should  regard  the  decision  as  a great 
triumph  of  constitutional  principle.  But  he  would  not  deceive  himself;  he 
could  not  flatter  himself  with  any  such  belief;  he  should  not  affect  to  enjoy 
such  a triumph.  What  are  the  facts’  Are  there  not  members  of  this  House 
now  voting  that  the  Bank  ought  not  to  be  rechartered,  who,  two  years  ago, 
voted  for  the  bill  renewing  the  charter?  and  can  it  be  supposed  that  these 
gentlemen  have  any  constitutional  scruples  as  to  the  power  of  Con^^  over 
the  subject?  It  is  not  long  since  the  Legislature  of  one  of  the  most  import- 
ant States  of  the  Union,  (Pennsylvania,)  by  an  almost  unaninaous  vote, 
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(lorl.iicci  thill  llic  Bank  miphl  tn  be  ietlianeie«.l;  an<l  iinw  (iMi,  K hoped  he 
should  (Tive  no  oficiice  by  this  allusion)  some  of  the  members  of  that  Legis- 
lature, who  expressed  that  opinion,  having  heen  transferred  to  seals  on  this 
door,  vote  that  the  Bank  ought  not  to  be  rechartered.  Many  other  gentle- 
men, too,  who  readily  gave  the  same  vote,  have  no  hesitation  in  conceding 
to  Congress  the  pow*er,  and  are  decidedly  in  favor  of  such  an  institution. 
Mr.  F.  was  therefore  deprived  of  the  high  gratification  which  the  vote  on  the 
resolution  to  which  he  had  alluded  was  calculated  to  afl’ord. 

But  we  are  told  (said  Mr.  F.)  that,  in  order  to  be  consistent  in  our  oppo- 
sition to  the  recharter  of  the  Bank,  we  should  justify  the  removal,  and  oppose 
the  restoration,  of  the  deposites;  that,  to  deprive  the  Bank  of  the  use  ol 
these  deposites,  is  the  most  effectual  measure  which  can  be  adopted  to  pre- 
vent a renewal  of  the  charier.  Now,  Mr.  F.  said,  if  he  were  passing  down 
Pennsylvania  Avenue,  and  should  meet  a man  who  had  just  committed  mur- 
der, he  should  say  the  offender  ought  to  sufler  death;  but  would  that  justify 
him  in  shooting  him  down?  Far  Irom  it:  we  live  in  a land  ol  laws,  and  the 
laws  must  prevail;  at  least,  they  ought  to  prevail;  and  even  the  guilty  are 
entitled  to  a trial.  If  the  Bank  has  offended,  or  forfeited  the  benefits  and 
privileges  conferred  on  it,  (and  he  would  not  say  It  bad  riot,)  it  ia  certainly 
entitled  to  the  rights  secured  to  the  vilest  culprit:  let  it,  therefore,  be  legally 
tried  and  condemned.  Or,  if  it  has  certain  rights  guarantied  to  it  by  its 
charter,  it  ought  to  be  protected  in  the  enjoyment  of  those  rights;  it  certainly 
can  be  no  justification  for  a violation  of  them,  that,  by  that  violation,  a re- 
newal and  extension  of  them  may  be  prevented. 

It  has,  however,  been  over  and  over  again  repeated  to  us  that  the  ques- 
tion is  not  as  to  the  propriety  of  removing  the  deposites,  but  as  to  their 
restoration;  that  the  removal  having  been  already  effected,  it  only  remained 
for  Congress  to  determine  whether  the  public  money  should  be  continued  in 
the  State  banks,  or  returned  to  the  United  States  Bank,  which  would  use 
them  so  as  to  promote  their  favorite  object,  the  renewal  of  its  charter.  This 
argument,  Mr.  F.  said,  did  not  originate  in  this  House;  it  was  as  well  under- 
stood by  the  prime  authors  of  this  policy  before  the  removal  as  it  is  now;  it 
was  part  of  the  scheme;  and  so  apparent,  that  it  could  not  but  be  perceived. 
Have  gentlemen  forgotten  an  article  which  appeared  in  the  Government  paper 
in  this  city,  only  a day  or  two  before  the  commencement  of  the  session,  in 
which  they  were  niodestli/  instructed  as  to  their  duty,  and  plainly  told  that, 
although  they  might  honestly  difler  with  the  Executive  as  to  the  policy  of 
removing  the  deposites  from  the  Bank,  that  niatter  was  now  beyond  their 
control,  and  the  only  question  for  them  to  consider  was  the  restoration? 
Thus,  those  who  were  conscientiously  opposed  to  a renewal  of  the  Bank 
charter  were  to  be  placed  in  a situation  that  they  must  support  the  adminis- 
tration in  this  measure,  or  incur  the  charge  of  inconsistency.  Now,  Mr.  F. 
said,  he  had  had  no  agency  in  contriving  this  dilemma,  nor  would  he  consent 
to  be  placed  in  it  by  the  act  of  others.  He  advocated  the  restoration  for  tlie 
very  same  reasons  that  he  disapproved  the  removal;  and,  in  so  doing,  he  felt 
satisfied  there  was  nothing  inconsistent  with  his  avowed  and  continued  oppo- 
sition to  a recharter  of  the  Bank.  In  fact,  it  so  happened  that  his  opinions 
on  these  points  were  founded  on  the  same  course  of  reasoning.  He  opposed 
the  recharter,  because,  by  the  constitution,  the  great  contract  between  the 
sovereign  States  of  this  Union,  this  federal  Government  was  prohibited 
from  the  exercise  of  powers  not  delegated  to  it;  and  there  was  no  provision 
authorizing  the  incorporation  of  a Bank;  consof|uently,  the  exercise  o ins 
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power  was,  in  his  (Mr.  F.’s)  opinion,  a violation  oi  the  constitution.  He 
opposed  the  removal,  and  the  w'ithholding  of  the  public  deposites  Irom  the 
Bank,  because,  by  the  charter,  the  contract  between  the  Government  and 
the  Bank,  the  public  money  was  to  be  deposited  in  tiie  Bank  during  the  con- 
tinuance of  its  charter,  removable  under  certain  circumstances.  Mr.  F. 
conceived  that,  by  the  terms  of  this  charter,  the  Bank  had  a right  to  the 
custody  of  the  deposites,  on  conditions  with  which  it  had  faithfully  complied; 
and  that  the  withholding  of  the  deposites  is  a plain  violation  of  the  contract 
contained  in  tlie  charter. 

The  most  plausible  argument  which  Mr.  F.  had  heard  against  the  validity 
of  this  contract,  thus  made  by  the  Government  with  the  Bank,  had  been 
urged,  some  time  since,  by  his  highly  esteemed  friend  and  colleague,  [Mr. 
Gilmer,]  for  whose  opinions  he  entertained  as  much  respect  as  for  those  ol 
any  other  gentleman  here  or  elsewhere.  He  could  truly  say,  that  a difference 
in  opinion  with  his  colleague,  on  any  subject,  could  not  iail  to  occasion  a 
distrust  of  his  own;  and,  when  he  found  that  difl’erence  existing  on  this  great 
question,  it  caused  him  to  pause?,  and  more  carefully  re-examine  it;  and  the 
fact  that  he  could  not  yield  to  opinions,  which  were  usually  with  him  little 
less  than  authority,  was  the  most  decisive  evidence  ol  the  deep  and  settled 
convictions  of  his  own  judgment. 

The  argument  urged  by  his  colleague,  to  which  IMr.  F.  alluded,  was  this: 
that,  by  the  constitution,  the  right  to  control  the  possession  ot  the  public 
money  is  vested  in  Congress,  and  that  Congress  cannot  divest  itself  ol  this 
right  by  selling  or  transferring  it  to  any  individual  or  corporate  body;  and 
therefore  tliat  Congress  could  not  have  given  to  the  Bank  a pledge  that  it 
should  have  the  custody  of  the  public  money  during  tlie  continuance  of  its 
charter.  The  principle  laid  down  by  his  colleague,  as  to  the  constitutional 
power  of  Congress  over  the  public  treasure,  Mr.  F.  said,  was  certainly  true; 
it  was  one,  indeed,  on  wiiicli  it  would  seem  there  could  not  be  two  opinions; 
yet,  it  had  been  maintained,  by  very  high  authority,  that,  by  the  provision  in 
the  16th  section  of  the  Bank  charter,  making  the  deposites  removable  by 
the  Secretary  of  the  Treasury,  Congress  had  lied  its  own  hands;  that  it  had 
given  the  Secretary  unqualified  power  as  to  the  removal;  and  liiat,  until  that 
power  was  exerted  by  him,  Congress  could,  under  no  circumstances,  direct 
the  removal  until  the  expiration  of  the  charter.  Mr.  F.  was  highly  gratified 
to  hear  this  position  so  ably  combatted  by  his  colleague;  and,  notwillistanding 
the  high  quarter  from  which  it  had  been  originally  advanced,  he  believed  it 
was  now  generally  repudiated.  What  would  be  the  consequences  of  estab- 
lishing such  a doctrine?  Suppose  the  Bank  were  in  failing  circumstances,  or 
was  squandering  the  public  money,  and  the  Secretary  of  the  Treasury  should 
.efuse  or  fail  to  remove  the  deposites,  (as,  under  such  circumstances,  ho  Is 
unquestionably  authorized,  and  would  be  in  duty  bound,  to  do;)  are  we  to  be 
told  that  Congress,  the  constitutional  guardian  of  the  public  treasure,  must 
sit  quietly  by  and  see  the  nation  reduced  to  bankruptcy  by  the  mismanage- 
ment and  fraud  of  the  Bank  and  the  Secretary?  No.  But  it  is  said  iliat  tor 
such  conduct  the  Secretary  would  bo  liable  to  impeachment.  And  who,  that 
ever  witnessed  the  pomp  and  pageantry,  nay,  the  solemn  mockery,  of  a trial 
by  impeaclnnent,  can  have  any  confidence  in  its  cfl'ectual  restraint  u|)on  dis- 
honesty? But  even  if  these  trials  were  calculated  to  excite  more  terror;  if 
conviction  and  punisliment  were  more  certain,  wliat  safeguard  would  a mere 
liability  to  impeachment  be,  when  months  would  be  consumed  in  the  trial, 
during  which  time  the  very  mischief  intended  to  be  prevented  would  be 
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accomplished?  The  Congress  who  framed  the  Hank  charter  never  could 
have  been  so  unmindful  of  the  great  interests  of  the  country,  or  of  the  rights 
and  duties  of  the  legislative  department  of  the  Government,  as  to  have  sur- 
rendered its  constitutional  and  sujiervisory  control  over  the  public  treasury; 
it  has  not  done  so.  Such,  Mr.  F.  conceived,  was  not  the  fair  construction  of 
the  statute;  such  surrender,  as  bad  been  most  conclusively  shown  by  his  col- 
league, and  must  be  admitted  by  all.  Congress  has  not  the  power  to  make. 

Mr.  F.  now  proceeded  to  inquire  whether,  by  the  terms  of  the  charter 
stipulating  that  the  public  money  of  the  United  States  should  be  deposited 
in  the  Bank,  there  was  a surrender  or  transfer  of  this  constitutional  control 
to  the  Bank.  He  could  not  so  consider  it.  This  stipulation  was  nothing 
more  than  a part  of  the  contract  between  the  Government  and  the  Bank, 
that  the  n>oney  should  remain  in  tlie  Bank,  by  which  the  Bank  would  liave 
the  use  of  it  until  it  was  drawn  out  by  appropriations  made  by  Congress; 
ajid  by  these  appropriations  it  might  be  drawn  out  as  fast  as  deposited;  nor 
had  the  Bank  a right  to  withhold  it  a single  day  after  it  was  drawn  for.  What 
kind  of  control,  then,  is  given  to  the  Bank  over  the  public  treasure?  Mr. 
F.  would  assimilate  the  deposite  thus  made  by  the  Government  to  that  made 
by  an  individual.  Does  a merchant,  by  contracting  with  a bank  that  it  shall 
have  the  use  of  his  funds  when  he  has  not  other  employment  for  them,  part 
with  the  power  to  control  them?  Surely  not.  It  was  nothing  more  than  a 
loan  for  an  uncertain  and  indefinite  time. 

In  order,  however,  to  test  the  force  of  the  argument,  let  us  suppose  that 
the  contract,  wiiicii  IVIj’.  Jp.  conceived  v^as  plainly  to  bo  inferred  from  the 
terms  of  the  charter,  was  expressed  in  clear  and  unequivocal  terms:  suppose 
it  had  been  laid  down  in  plain  language,  that  in  consideration  that  the  Bank 
would  safely  keep,  and  promptly  transfer,  whenever  and  wherever  required 
by  the  officers  of  the  Government,  the  public  money  of  the  United  States, 
it  should  have,  during  the  existence  of  its  charter,  the  custody  and  use  of  the 
money  until  wanted  for  the  purposes  of  the  Government.  The  Bank  itself 
claims  nothing  more  than  this;  and  certainly  nothing  more  is  implied  in  the 
terms  of  the  charter.  Now,  Mr.  F.  asked  whether  such  a contract  amount- 
ed to  a transfer  or  surrender  by  Congress  of  its  control  over  the  public  money? 
So  far  from  it,  he  conceived  that  it  was  by  virtue  of  this  very  constitutional 
right  of  control  that  Congress  could  make  the  contract.  What,  he  inquired, 
was  proposed  to  be  done  by  the  bill  now  before  us?  Is  it  not,  under  certain 
conditions,  to  place  the  public  money  in  the  custody  of  the  State  banks?  and 
will  it  be  contended  that  in  authorizing  such  contracts  Congress  is  yielding  its 
constitutional  power  over  the  public  revenue?  No  such  apprehension  has 
been  expressed.  Wliere,  then,  was  the  diflerence?  Under  what  clause  of  the 
constitution  was  the  power  derived  to  make  such  contracts  with  Stale  banks, 
which  would  not  equally  authorize  similar  contracts  with  the  United  States 
Bank?  None  such  could  be  pointed  out.  And  if  Congress  had  the  right  to 
contract  with  the  State  banks  for  the  custody  of  the  public  money  for  twelve 
months  or  twelve  days,  it  had  the  same  right  to  make  the  same  contract  with 
the  United  States  Bank  for  twenty  years:  the  contract  would  be  as  obligatory 
upon  the  Government  in  the  one  case  as  in  the  otlier.  He  spoke  now,  of 
course,  without  reference  to  the  constitulional  power  of  Congress  to  incor- 
porate the  Bank. 

But,  Mr.  F.  said,  the  argument  wliich  maintained  that  Congress  could 
not  make  such  a contract,  because  it  thereby  divested  itself  of  j)ower  con- 
ferred on  it  by  the  constitution,  proved  too  mucli.  A single  instance  would 
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show  it.  By  the  Bank  charter  seven  millions  of  die  stock  were  reserved  for 
the  Government,  and  were  subscribed  for.  This  amount  of  the  public  money 
was  therefore  thus  invested  in  the  Bank.  These  seven  millions  were  as 
much  a part  of  the  public  treasure  as  that  regularly  accruing,  and  for  the 
custody  and  safe-keeping  of  which  it  is  now  proposed  to  provide.  Congress 
has  the  same  constitutional  control  over  the  one  as  over  the  other.  But  it 
would  not  be  seriously  pretended  that  Congress  had  the  power  to  withdraw 
these  seven  millions  from  the  Bank  without  its  consent.  No  gentleman  here 
would  rise  and  make  such  a proposition;  and  yet  the  public  deposites  were,  on 
certain  conditions,  as  solemnly  pledged  to  the  Bank  as  the  seven  millions  in- 
vested in  this  stock. 

Mr.  F.  would  now  notice  an  argument  which  had  been  used  some  time 
since  by  two  honorable  gentlemen  from  Alabama,  [Messrs.  Mardis  and  Clay.] 
Those  gentlemen  had  taken  occasion  to  taunt  certain  members  of  this  House 
with  inconsistency  in  maintaining  positions  now  so  different  from  those  as- 
sumed with  regard  to  another  important  measure  which  was  before  Congress 
at  the  last  session.  We  are  reminded  that  in  the  discussions  on  the  bill 
“ providing  more  effectually  for  the  collection  of  the  revenue,’*  generally 
known  as  the  Force  it  w'as  opposed  on  the  ground  that  it  was  designed 
to  carry  into  execution  an  unconstitutional  law;  and  yet  that  those  who  urged 
that  objection  were  now  contributing  their  aid  to  carry  into  execution  another 
law,  which  they  alleged  was  equally  unconstitutional.  Mr.  F.  said  he  was 
one  of  those  wlio  had  zealously  opposed  the  bill  referred  to,  and  upon  the 
ground  stated,  among  Others;  but  he  had  really  supposed  that  it  required  a 
very  moderate  share  of  discernment  to  distinguish  between  the  two  cases. 
What  were  the  facts?  The  tariff  law  was  passed  years  ago,  and  provisions 
were  already  existing,  or  were  made  at  the  time,  for  its  enforcement;  but,  a 
short  time  previous  to  the  last  session  of  Congress,  an  attitude  was  assumed 
by  one  of  the  States,  which  induced  some  apprehension  that  serious  obstacles 
might  be  interposed  to  the  collection  of  the  duties,  and  the  regular  execution 
of  the  law.  Under  these  circumstances,  it  was  proposed  to  put  at  the  com- 
mand of  the  President  the  army  and  navy  of  the  United  States — yes,  sir, 
said  Mr.  F.,  to  arm  him  with  the  whole  military  power  of  the  country,  that 
he  might,  at  once,  crush  one  of  the  “ free,  sovereign,  and  independent 
States”  of  this  confederacy.  Mr,  F.  did  oppose  the  passage  of  the  law  con- 
ferring these  extraordinary,  these  alarming  powers;  and  the  opposition  he  had 
made  to  it,  feeble  as  it  was,  would  long  be  among  the  proudest  of  his  recol- 
lections, But  what  analogy  that  case  bore  to  the  present,  he  confessed  his 
comprehension  was  too  blunt  to  perceive.  In  the  cause  of  the  tariff,  there 
were  already  laws  provided  for  its  enforcement;  there  were  the  courts  to 
administer  those  laws;  and  it  had  not  appeared  that  they  were  inadequate: 
indeed,  not  even  an  alleged  violation  had  taken  place.  Where,  then,  he 
again  asked,  was  the  similarity  between  the  two  cases?  and  where  his  incon- 
sistency? In  the  one  instance,  he  had  voted  against  conferring  extraordinary 
powers  10  enforce  an  unconstitutional  law;  in  the  other,  he  had  refused  to 
violate,  or  sanction  the  violation  of,  an  unconstitutional  law;  willing  to  leave 
the  controversy,  in  both  cases,  to  the  courts  of  justice.  If  this  was  incon- 
sistency, he  must  submit  to  the  charge. 

Mr.  F.  desired,  however,  to  run  the  principles  of  the  gentlemen  from 
Alabama  out  into  their  practical  operation.  This  w^as  a favorite  doctrine 
with  him;  and  he  distrusted  the  correctness  of  an)'  principle  which  could  not 
stand  this  test.  Let  us  then  see  how  the  principle  will  operate.  By  the 
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provisions  of  ihe  charter,  regular  dividends  of  the  profits  are  to  be  made  at 
stated  periods  among  the  stockholders.  The  United  States,  holding  one-fifth 
of  the  stock,  are  entitled  to  that  proportion  of  the  profits.  Suppose,  then, 
at  the  next  dividend,  when  your  Treasurer  draws  on  the  cashier  for  the  amount 
due  the  United  States,  he  should  receive  for  answer  that  the  Bank  had  no 
money  due  the  United  States;  that  it  had  been  determined  by  some  of  the 
high  officers  of  the  Government  that  the  charter  was  unconstitutional;  and,  if 
so,  the  Government  could  derive  no  rights  under  it — what  would  the  gentle- 
men think  of  such  a response?  Would  they  be  satisfied  with  this  reply,  and 
calmly  consent  that  money  belonging  to  the  United  States  should  thus  be 
withheld  and  lost?  But  suppose,  on  receiving  this  answer,  the  Secretary  of 
the  Treasury  should  order  the  District  Attorney  of  Pennsylvania  to  repeat 
the  call  upon  the  officers  of  the  Bank,  and  notify  them  that  unless  the  amount 
of  the  dividend  was  immediately  paid  over,  legal  proceedings  would  be  in- 
stituted. The  Attorney  goes  to  the  Bank  and  delivers  the  message,  and  the 
officers  reply,  “ All  we  desire  is,  to  have  all  the  questions  in  controversy  be- 
tween the  Bank  and  the  Government  settled  by  the  courts.  But  the  officers 
of  the  Government  are  not  w illing  to  such  a reference;  tliey  have  determined 
that  the  Bank  is  not  entitled  to  the  possession  of  the  public  money  as  stipulat- 
ed in  the  charter;  and  moreover  allege  that  the  charter  is  unconstitutional, 
and  withhold  from  the  Bank  its  just  rights.  Now,  let  the  Government  refer 
the  points  in  dispute  to  the  courts  of  Justice,  and  we  are  content  to  abide  the 
decision.”  Whar  reply  these  Government  officers  would  make,  Mr.  F. 
would  not  pretend  to  conjecture;  the  gentlemen  from  Alabama  could  no 
doubt  suggest  one. 

Mr.  F.  would  present  another  case,  for  the  purpose  of  carrying  out  the 
doctrines  of  the  honorable  gentlemen  from  Alabama.  Suppose  a citizen  of 
that  State  should  borrow  from  the  United  States  Bank  ten  thousand  dollars, 
giving  his  note;  and,  failing  to  pay  when  the  note  becomes  due,  should  be 
sued  by  the  Bank;  and  suppose  the  borrower  sliould  resist  the  payment  of 
the  note  on  the  ground  of  the  unconstitutionality  of  the  Bank  charter;  would 
they  consider  the  plea  sufficient  to  release  the  debtor  from  the  payment  of 
the  money  thus  borrowed?  But  even  if  they  should  determine  that,  by  reason 
of  the  unconstitutionalty  of  the  charter,  an  action  could  not  be  supported  on 
the  obligation  thus  given  to  the  Bank;  what  would  they  say  of  the  morality 
of  the  man  who  could  set  up  such  a defence?  Such  an  act  would  meet  the 
indignant  scorn  and  contempt  of  every  honest  man.  And  where,  inquired 
Mr.  F.,  was  the  difl’erence  between  a Government  and  an  individual,  in  this 
respect?  For  himself,  he  was  not  well  versed  in  that  code  of  morals  which, 
w’hile  it  exacted  from  individuals  a rigid  discharge  of  their  obligations,  con- 
sidered the  solemn  pledge  of  a Government  as  a mere  commonplace  thing, 
to  be  sported  with  at  pleasure.  He  placed  a higher  estimate  on  national 
faith.  He  considered  Governments  bound  by  the  same  rules  of  common 
honesty  and  moral  obligation  as  the  private  man;  and  so  long  as  he  had  any 
participation  in  the  public  councils,  he  should  endeavor  to  act  on  this  prin- 
ciple. It  was  this  principle  which  had  influenced  his  vote  with  regard  to  the 
restoration  of  the  deposites;  that  same  morality  which  w'ould  oblige  Iiim 
as  an  individual  to  discharge  a debt  contracted  with  the  Bank,  would  impel 
him  as  a public  man  to  redeem  the  faith  of  the  Government  so  solemnly 
pledged  to  it. 

This  pledge  alone,  Mr.  F.  said,  would  restrain  him  from  voting  for  the  bill 
now'  before  the  Mouse,  or  any  other  bill  for  depositing  the  public  money  any 
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j where  but  in  the  United  States  Bank,  during  the  continuance  of  its  charter, 

^ provided  it  complied  with  its  contract  for  the  safe-keeping  and  transfer  of  the 

1 public  money.  Gentlemen  had  dwelt  very  earnestly  upon  the  mischief  and 

1 ruin  which  would  be  produced  at  the  end  of  two  years  by  returnine  the  de- 

* posites,  unless  the  charter  of  the  Bank  were  to  be  renewed.  Mr.  F.  had  the 

same  reply  to  make  to  this  argument  that  he  made  to  gentlemen  wdio  urged 
him  to  vote  for  the  renewal  of  the  Bank  charter  to  prevent  derangement  of 
the  currency,  commercial  ernbarassments,  and  general  distress.  Even  if  it 
were  certain  that  all  tliese  results  would  be  the  consequence  of  a refusal  to 
® renew  the  charter,  his  vote  would  be  the  same.  He  should  consider  this  re- 

new'al  as  a violation  of  the  constitution,  as  already  remarked;  and  such  viola- 
tion he  could  not  commit  on  grounds  of  expediency.  So  with  regard  to  the 
Bank  charter — the  contract  between  the  Government  and  the  corporation. 
He  could  not  go  into  the  consideration  of  the  mischiefs  which  might  grow 
out  of  a fulfilment  of  the  stipulation  of  the  Government  w’ith  respect  to  the 
deposites;  that  was  a matter  for  the  framers  of  the  charter  to  have  con- 
sidered; it  was  enough  for  him  that  such  is  the  contract.  Here  is  the  bond 
of  the  Government;  and  even  though  executed  to  such  a “ ?nonster'^  as  the 
Bank,  so  far  as  it  depended  on  him,  it  should  be  faithfully  kept. 

Mr.  F.  objected  to  this  bill,  also,  because  it  was  giving  tlie  sanction  of  Con- 
gress to  what  he  considered  the  illegal  act  of  the  Executive  in  removing  the 
deposites.  But  more  than  this:  it  not  only  acquiesces  in,  but  carries  out,  the 
principles  assumed  by  thp  President  in  his  “ Cabinet  paper,”  and  more  dis- 
tinctly claimed  in  a document  which  has  acquired  some  notoriety,  commonly 
called  the  protest.  What  were  those  principles?  Why  that  the  Secretary 
of  the  Treasury  is  an  executive  officer,  and  therefore  entirely  subject  to  ex- 
ecutive control;  and  that  whatever  power  is  conferred,  or  duty  imposed,  on 
tile  Secretary  by  Congress,  is  to  be  executed  under  the  supervision  and'  di- 
rection of  the  President.  The  President  has  indeed  gone  farther  with  re- 
gard to  the  public  money,  and  claims  not  only  that  its  custody  belongs  to 
the  Executive  Department,  but  tliat  “ Congress  cannot  take  it  out  of  the 
hands  of  that  department  without  an  assumption  of  executive  power,  and  a 
subversion  of  the  first  principles  of  the  constitution.”  Mr.  F.  did  not  intend 
to  enter  here  into  an  examination  of  these  extravagant  and  alarming  preten- 
sions; the  short  time  which  he  felt  himself  justified  in  occupying,  at  this  late 
Iiour  of  the  session,  v/ould  not  allow  him  to  do  so;  nor  was  it"at  all  necessary 
for  his  present  purpose.  He  merely  wished  to  call  to  the  recollection  of  the 
House  the  ground  assumed  by  the  President  in  affirming  his  right  to  con- 
trol the  Secretary  of  the  Treasury  in  the  exercise  of  whatever  power  was 
conferred  on  him  by  Congress,  and  the  avowal  of  his  determination  to  exer- 
cise this  right,  and  then  to  point  out  the  sanction  we  are  now  called  on  to 

Igive  to  tills  claim  of  power.  In  the  very  first  section  of  the  hill  under  con- 
sideration, the  Committee  of  Ways  and  Means  propose  to  provide  “ that  it 
shall  be  the  duty  of  the  Secretary  of  the  Treasury  to  select  and  employ,  as 
^ the  depositories  of  the  money  of  the  United  States,  such  of  tlie  hanks'in- 

corporated  by  the  several  Slates,”  &c.  Here,  then,  with  fair  notice  of  the 
j right  asserted  by  the  President,  the  committee  projiose  so  to  regulate  the  de- 

posite  of  the  public  moneys  as  to  place  them  entirely  witliin  his  custody  and 
f control.  It  was  indeed  somewhat  remarkable,  tiiat,  with  this  claim  of  power 

^ staring  them  in  tlie  face,  and  with  the  professions  so  repeatedly  made,  that 

tlie  great  object  was  to  guard  tlie  public  treasury,  and  place  it  beyond  ex- 
ecutive interference,  the  committee  should  Iiave  thought  proper  to  apply 
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to  the  Executive  to  prescribe  these  safeguards,  and  suggest  the  regulations 
necessary  to  be  made.  Yes,  sir,  said  Mr.  F.,  the  committee  state  in  their 
report  that  “ they  deemed  it  proper,  in  a matter  of  so  much  importance, 
to  ascertain  from  the  Secretary  of  the  Treasury  his  opinion  and  views  in  re- 
gard to  the  regulations  proper  to  be  adopted  in  the  employment  of  the  State 
banks  as  the  depositories  of  the  public  money;”  and  they  report  to  the  House 
the  Secretary’s  letter,  upon  the  suggestions  of  which  this  bill  is  framed;  and 
as,  by  the  new  executive  creed,  the  Secretary  is  entirely  under  the  control  of 
the  President,  this  letter  has  doubtless  received  his  approbation:  so  that  we 
are  now  furnished  with  an  Etecutive  projet  for  regulating  the  custody  of  the  i 

public  money,  which  is  to  be  matured  by  Congress;  and,  as  might  have  been 
expected,  the  Executive,  in  perfect  consistency,  contemplates  by  this  project 
such  regulations  as  will  leave  the  depositories  to  its  selection  and  employ- 
ment, and  thus  secure  the  custody  which  it  claims. 

Mr.  F.  said  there  was  a striking  coincidence  which  he  begged  leave  here 
to  notice.  He  was  not  able  to  refer  to  dates,  not  having  the  papers  before 
him,  (he  regretted  he  had  not;)  but  his  impression  was,  that  no  great  length 
of  lime  intervened  between  the  call  upon  the  Secretary  of  the  Treasury  by 
the  committee,  his  reply,  and  the  protest.*  Thus,  while  the  administration 
was  asserting  its  claims  to  the  custody  of  the  public  money  to  one  branch  of 
Congress,  it  was  submitting  to  the  other  its  scheme  for  carrying  them  into 
effect. 

And  here,  Mr.  F.  said,  the  reasons  against  the  act  of  the  President,  in  re- 
moving the  deposites,  were  most  strikingly  illustrated.  By  this  very  act  the 
President  had  acquired  a control  over  the  public  money,  which  could  not  be 
divested  unless  Congress  should  pass  just  such  a law  on  the  subject  as  was  i 

agreeable  to  him.  He  suggests,  to  be  sure,  (or  the  Secretary  of  the  Treasury 
does,)  that  provision  be  made  for  depositing  the  public  money  in  the  State 
banks,  under  regulations  to  be  prescribed  by  Congress;  but  the  very  bill  sub- 
mitted to  us,  providing  these  regulations,;  concedes  to  the  President  the  very 
power  which  he  claims.  And  does  any  gentleman  believe  that  any  act  which 
does  not  virtually  contain  this  concession  can  be  passed,  except  by  the  vote  of 
two-thirds  of  both  Houses  of  Congress?  For  instance,  if  the  power  and  du- 
ties assigned  by  this  bill  to  the  Secretary  of  the  Treasury  were  conferred 
on,  and  confided  to,  the  Commissioners  of  the  Sinking  Fund,  does  any  one 
imagine  that  the  act,  if  passed  by  Congress,  would  receive  the  sanction  of 
the  President?  No,  sir;  having  declared  that  “the  custody  of  the  public  mo- 
ney cannot  be  taken  from  the  Executive  without  violating  the  first  principles 
of  the  constitution,”  he  certainly  would  put  his  veto  on  any  act  proposing  to 
confide  this  custody  to  other  hands. 

But,  although  Mr.  F.  was  opposed  to  the  power  proposed  to  be  yielded  by 
the  bill  before  the  House,  he  desired  to  have  it  amended,  so  that,  if  it  passed,  , 

there  should  be  nothing  left  to  misconstruction.  The  bill  proposes  (as  already 
remarked)  to  authorize  the  Secretary  of  the  Treasury  to  select  and  employ 
the  banks  of  deposite.  Now,  as  we  were  forewained  that  the  President  will 
claim  and  exercise  whatever  power  is  conferred  on  the  Secretary,  Mr.  F. 
should  move,  at  a proper  time,  to  amend  the  bill,  by  striking  out  the  words 

* On  examination,  it  appears  that  the  letter  of  the  cliairman  of  the  Committee  of 
Ways  and  Means  to  the  Secretary  of  the  Treasury,  asking  “ his  views  and  opinions,” 
was  dated  on  7th  April.  The  Secretary’s  reply  bears  date  15th  April,  and  the  protest 
of  the  President  was  sent  to  the  Senate  on  the  17th  of  the  same  month. 
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“ the  Secretary  of  the  Treasury,”  in  the  first  line  of  the  first  section  of  the 
bill,  and  inserting,  in  lieu  thereof,  “ the  President  of  the  United  States;"*^  so 
that  the  authority  intended  to  be  conferred  should  at  once  be  conferred  on 
the  functionary  by  whom  it  is  claimed,  and  under  whose  direction  and  con- 
trol, even  if  the  bill  passed  in  its  present  shape,  it  would  be  exercised.  Mr. 

F.  had  nothing  to  conceal;  he  had  always  found  a straightforward  course  the 
safest,  and  certainly  the  most  honorable.  He  wished  to  see  if  Congress  was 
disposed  to  yield  to  the  Executive  the  power  it  had  claimed;  and,  if  so  dis- 
posed, he  hoped  it  would  be  expressed  in  plain,  intelligible  language;  he  wanted 
nothing  uncertain,  nothing  equivocal.  Let  not  gentlemen  seek  to  obtain,  by 
indirection,  that  which  they  will  not  openly  advocate.  If  they  intend  to  yield 
this  power  to  the  President,  as  they  certainly  will  by  the  passage  of  this  bill, 
let  them  say  so,  that  the  people  may  understand  it;  though  against  such  a 
concession  of  power,  as  well  as  against  the  claim  set  up  to  it,  Mr.  F.  look  oc- 
casion, before  this  House  and  this  country,  in  language  now  consecrated  by 
authority,  to  enter  his  “ solemn  protest,” 

And  Mr.  F.  implored  gentlemen,  before  they  went  too  far,  to  reflect  se- 
riously on  the  concession  they  were  about  to  make.  Much  had  been  said 
during  the  session  about  executive  usurpation — the  union  of  the  purse  and 
the  sword,  6cc.  With  these  matters  he  should  not  now  concern  himself;  he 
wished  to  draw  the  attention  of  the  House  to  the  important  principles  which 
they  were  called  upon  to  decide;  and  he  was  anxious  that  they  should  be  de- 
cided without  reference  to  any  particular  individual.  We  were  not  legislating 
merely  fur  the  present  moment,  but  for  all  time.  He  especially  begged  the 
devoted  friends  of  the  present  Chief  Magistrate  to  remember,  that  thev  were 
now  settling  principles  which  would  last  long  after  he  had  retired  from  his 
present  elevated  station;  and,  unlimited  as  their  confidence  may  be  in  him, 
were  they  prepared  to  yield  the  same  powers  to  his  successor?  Do  they  see 
no  danger  in  the  exercise  of  the  power  in  question  by  a daring  and  ambitious 
man?  Remember,  said  Mr.  F.,  how  many  restless  and  aspiring  spirits  we  have 
among  us,  eager  for  the  pinnacle  of  power;  and  shall  we  risk  the  fate  of  our 
glorious  constitution,  and  the  destinies  of  this  great  confederacy,  by  sanctioning 
now  a claim  of  power  merely  from  respect  for,  and  confidence  in,  the  man  who 
is  to  exercise  it  for  a few  brief  years?  Mr,  F.  again  entreated  gentlemen  to 
pause  and  reflect;  look  only  half  a century  ahead;  forget  the  controversy  between 
the  Executive  and  the  United  States  Bank,  and  think  only  of  the  great  issue  in- 
volved in  it.  Was  this  House  prepared  to  engraft  upon  the  constitution,  which 
all  profess  to  venerate  so  highly — no,  sir,  not  to  engraft  upon  the  constitution, 
thanks  to  the  wisdom  of  our  fathers,  that  is  more  than  we  have  the  power  to 
do;  but  were  gentlemen  prepared  to  acquiesce  silently  in  the  establishment 
of  a principle,  tlie  effect  of  which  would  be  to  blot  out  the  well-defined  lines 
which  separate  the  different  departments  of  the  Government,  and  to  unsettle 
the  checks  and  balances  of  the  constitution?  For  himself,  Mr.  F.  declared  he 
never  would  contribute,  by  his  vote,  to  the  introduction  of  a principle  so  contra- 
ry to  the  whole  theory  of  the  Government,  and  so  fraught  with  danger  to  the 
best  interests  of  his  country,  and  to  the  preservation  of  its  liberties. 

Mr.  F.  had  objections  to  some  other  of  the  details  of  this  bill.  During  the 

discussion  of  this  great  subject,  the  public  deposites,  he  had  heard  some  very  i 

powerful  appeals  made  to  the  friends  of  State  rights.  He  said  he  was  not  = 

only  suspected  of  belonging  to  that  class,  but  he  was  proud  to  avow  it;  and  ' 

whenever  he  heard  a call  made  upon  the  State  rights  men,  that  call  would 
meet  a prompt  response.  It  was  under  the  principles  which  he  had  learned 
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in  the  State  rights  school  that  he  felt  himself  called  on  to  oppose  the  fourth 
section  of  the  bill.  He  begged  the  attention  of  the  House  to  the  powers  pro- 
posed to  be  conferred  by  that  section  on  the  Secretary  of  the  Treasury.  The 
section  is  in  these  words: 

That  any  bank  selected  and  employed  under  the  provisions  of  this  act,  as  a place 
of  deposile  of  the  public  money,  sAa// furnish  to  the  Secretary  of  the  Treasury,  from 
time  to  time,  as  often  as  he  may  require,  not  exceeding  once  a week,  statements  set- 
4 ting  forth  its  condition  and  business,  as  prescribed  in  tlie  foregoing  section  of  this  act, 

except  that  such  statements  need  not,  unless  requested  by  said  Secretary,  contain  a list 
of  the  stockholders,  or  the  number  of  shares  held  by  each,  nor  a copy  of  the  charter. 
And  the  said  banks  shall  furnish  to  the  Treasurer  of  the  United  States  a weekly  state- 
ment of  the  condition  of  his  account  upon  their  books.  And  the  Secretary  of  the 
Treasury  shall  have  a rights  by  himself,  or  an  agent  appointed  for  that  purpose,  to  in- 
spect such  general  accounts  in  the  books  of  the  bank  as  shall  relate  to  the  said  state- 
ments: Provided^  That  this  shall  not  be  construed  to  imply  a right  of  inspecting  the 

account  of  any  private  individual  or  individuals  with  the  bank.” 

It  would  be  remarked,  Mr.  F.  said,  that  these  were  not  among  the  condi- 
tions which  the  Secretary  was  required  to  make  with  the  banks;  but  positive 
requisitions,  proposed  to  be  made  by  a law  of  this  Government,  on  the  banks 
which  should  be  employed.  The  bank  selected  '‘'‘shall  furnish  to  the  Se- 
cretary of  the  Treasury  statements  setting  forth  its  condition  and  business,” 
&:c.  Here  is  nothing  like  an  agreement;  it  is  imperative.  It  is  the  language 
ot  command.  It  is  the  language  of  law.  True,  there  was  no  penally  at- 
tached to  a failure  or  refusal  to  comply  with  such  requisition;  but,  once  admit 
the  right  of  Congress  to  make  the  recjuisilioa,  and  the  right  to  prescribe  a 
punishment  for  the  violation  follows  as  a necessary  consequence.  And  where, 
demanded  Mr.  F.,  did  Congress  derive  the  right  to  make  these  requisitions  of 
corporate  bodies,  existing  under  the  authority  of  the  States'?  He  denied  that 
any  such  right  existed;  and  it  was  tlie  imperious  and  especial  duty  of  those  who 
were  for  preserving  and  protecting  the  rights  of  the  States  to  resist,  at  the 
threshold,  such  assumption  of  power. 

There  were  some  other  provisions  of  this  bill,  wliich  Mr,  F,  could  not  pass 
over  without  at  least  a slight  notice.  By  the  ninth  section  it  was  provided, 
among  other  things,  that,  in  the  recess  of  Congress,  the  Secretary  of  the 
Treasury  may,  under  certain  circumstances,  withdraw  the  public  money  from 
the  Banks  in  which  it  shall  he  deposited;  in  which  event  it  shall  be  his  duty 
to  “report  to  Congress,  at  the  commencement  of  its  next  session,  the  facts 
and  reasons  which  have  induced  such  discontinuance.”  This  power  of  with- 
drawal was,  under  the  new  theory,  to  be  exercised  entirely  under  execu- 
tive discretion  and  direction;  and  Mr.  F.  hoped  that  the  same  amendment 
which  he  had  suggested  to  a previous  part  of  the  bill — that  of  inserting  the 
President  instead  of  the  Secretary  of  the  Treasury — would  also  be  made 
here.  For,  if  the  bill  should  pass  in  its  present  shape,  and  the  President 
should  order  a withdrawal  of  the  deposites  from  any  of  the  banks,  for  reasons 
which  he  might  not  feel  willing  to  have  too  closely  examined,  and  should, 
therefore,  forbid  the  Secretary  of  the  Treasury  from  communicating  the  rea- 
sons to  Conjrress,  bow  could  this  requisition  be  enforced'?  Tlie  Secretary, 
although  willing  to  comply  with  the  law,  would  know  that  his  disobedience  of 
the  President’s  order  might  subject  him  to  the  removing — the  “ rkforming” 
process;  and  we  shall  not  always  find  olficers  who  will  perform  their  duty  and 
incur  the  penalty.  Mr.  F,,  therefore,  submitted  to  gentlemen  the  utter  useless- 
ness of  making  requirements  which  the  very  passage  of  the  bill  containing 
them,  taken  in  connexion  with  other  occurrences,  would  amount  to  a virtual 
acknowledgment  that  they  could  not  enforce. 
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Mr.  F.  was  decidudly  opposed  lo  tlie  tenth  section  ol  the  bill.  That  sec- 
tion provides  “ that,  until  the  Secretary  of  the  Treasury  shall  have  selected 
and  employed  the  said  banks  as  places  of  deposits  of  the  public  money,  in 
conformity  with  the  provisions  of  this  act,  the  several  State  and  District  banks, 
at  present  employed  as  depositories  of  the  money  of  the  United  States,  shall 
continue  to  be  the  depositories  aforesaid,  upon  the  terms  and  conditions  upon 
which  they  have  been  so  employed.”  Mr.  F.  would  here  remark,  that  if  the 
Secretary  of  the  Treasury,  or  rather  the  President,  had  the  power  of  depo- 
siting the  money  in  the  local  banks,  as  had  been  done,  and  the  power  of  en- 
tering into  the  contracts  which  had  been  executed,  the  contracts  made  with 
ihose  banks  were  already  legal;  it  required  no  act  of  Congress  to  give  them 
validity;  and  he  could  but  regard  this  proposition  as  indicating  some  misgiving, 
on  the  part  of  the  committee,  as  to  the  legality  of  these  transactions.  Mr.  F. 
objected  to  the  provisions,  because  he  considered  them  illegal,  and  was  opposed 
to  thus  giving  the  sanction  of  Congress  to  unauthorized  acts  of  public  officers. 

But  Mr.  F.  would  not  longer  detain  the  House  with  an  examination  of  the 
details  of  the  bill.  He  had  only  to  repeat,  what  he  had  already  frankly  stated, 
that  he  could  not  vote  for  a law,  in  any  shape,  to  deposite  the  public  money 
in  Stale  banks,  during  the  continuance  of  the  United  States  Bank  charter, 
provided  the  United  States  Bank  was  able  to  comply  with  its  contract  for  the 
safe-keeping  and  transfer  of  the  public  money.  Were  he  to  do  so,  he  should 
consider  himself  as  sanctioning,  not  only  what  he  regarded  a violation  of  the 
plighted  faith  of  the  Government,  but  also  a violation  of  the  law  of  the  laud. 
The  President  had  openly  announced  to  the  world,  that  the  act  of  removing 
the  deposites  was  his  oien;  he  assumed  the  responsibility;  and,  for  one,  Mr. 
F.  could  not  consent  to  share  it  with  him;  he  would,  in  no  way,  sanction  or 
ratify  the  proceeding.  Be  the  consequences  what  they  may,  he  would  have 
neither  part  nor  lot  in  the  matter. 
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